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Harry van Dyke
Given your extensive experience in the world of M&A and your

having seen the market go through several cycles, | expect you'll
have a very interesting perspective on what's going on in the
M&A market today. Clearly M&A volume declined substantially
in the second quarter and it has not really recovered. We're curi-
ous when you think things might pick up and what might drive
that recovery, assuming it's on the way.

David Heleniak

First of all, COVID-19 is a cataclysmic event with which no one
has previous experience. When something like that occurs, intel-
ligent people hit the pause button and analyze how they should
respond. That's really what's happened here, and that's why M&A
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Healthy companies are likely to take a longer time to get there.
They're probably going to be trying to strengthen their balance
sheets while they go about actions that are dictated by things like
restructurings in supply lines, such as moving to more conserva-
tive inventory management and other changes that are likely to
reflect the new normal.

As aresult, | don't expect a resumption of aggressive M&A activity
until after vaccines are both in place and have been widely admin-
istered, which could happen in 2021. But it could also be even long-
er before companies are really confident. | think it's important to
remember a recent quote by Nobel Laureate Paul Krugman, who
said that anyone who tells you he knows why short term market
movements occur proves he has no idea what he's talking about.

deals not already announced are not be-
ing launched at the moment.

While most of the short term effects on
the economy are becoming relatively clear,

“COVID-19 is a cataclysmic event with which no one has
previous experience. When something like that occurs,
intelligent people hit the pause button.”

the longer term effects are still a bit murky,
and for much of M&A dealmaking a comfortable view of longer term
is important. So the discussions which had begun prior to the pan-
demic but had not led to any deal have been put on hold until things
are clear. Many deals that had been announced before the outbreak
have been either restructured or abandoned.

But back to the question of when transactions might pick up again
and why. In the near term companies that were severely hit as a
result of the pandemic will be either selling their assets or possibly
finding merger opportunities, and it's entirely possible that activist
shareholders might push aggressively for those kinds of actions.
That means now is a time when companies need to make sure
they’re monitoring who their shareholders are and what their posi-
tions on such things are.
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So maybe it's a combination of lack of confidence on the part of
CEOs and lack of knowledge about where things are heading?

| think the word confidence may be used too easily in this context.
If you have a good company and good management, they main-
tain their confidence throughout, but part of being good is being
fairly confident in what's about to happen.

There are certainly some areas in which you might see short term
M&A activity because of how hard hit the businesses are. Any-
thing in the hospitality area relating to long distance tourism could
be subject to more immediate activity, not because people know
whether tourism is going to rebound to its previous levels three
years from now, but really because the companies just have to do
a deal because they're otherwise going belly up.
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It sounds as if you think the M&A that will happen in the near
term will be more crisis driven rather than strategically driven.
Yes, | do.

The last collapse in the M&A market was the 2008 financial crisis
and activity took several years to recover. Today is a very different
situation, of course, but do you see parallels between the two?

| really think it's completely different. The financial crisis arose
from too little attention to risk. Financing was not anywhere near
as easy to obtain for big transactions in the immediate post-crisis
period. Banks were less willing to finance transactions, and that
just took a while to get past.

defense mechanisms. What they are is something that buys time;
they've never actually prevented a takeover. A pill is something
that gives you time if there are other opportunities to pursue in
the short term, which is why we saw the increase in pills in March
and early April. They can stop an acquirer from building a position
for some period of time, and | think that's why they were adopted
-- s0 companies wouldn't find themselves in a position too quickly
where activists were dictating the course of the corporation. It was
a relatively smart thing to do for companies that found dramatic
share purchases happening when the market was absolutely shat-
tered for that short period.

This situation is not financing driven. It's not isolated
to a few industries. As | said at the outset, it's some-
thing nobody’s experienced and therefore it takes
time to see how people and how markets will respond.

“...anyone who tells you he knows why short term
market movements occur proves he has no idea
what he’s talking about.”

Nobody, for example, could comfortably tell you today

what percentage of Manhattan or other downtown real estate will
be fully occupied once the pandemic is behind us. As a result, the
real estate industry is one that's very uncertain at the moment.
It's just going to take time to figure all of that out. It's not a simple
“when will the money be available again?”

| suppose you would argue there really aren’t any parallels be-
tween the current crisis and any of the previous ones, whether
it was the dotcom bust or even further back, the real estate col-
lapsein ‘87, or...

What | always say about that is that | made a remarkable discovery
after years and years in the capital markets, which is that people
whose activities are closely tied to the capital markets, for exam-
ple M&A practitioners, fail to understand one basic fact that we
were taught in college, namely that financial markets are cyclical.
Whenever things are going up, people think they will always go up,
and when they go down, they think the end is nigh. Therefore in
both the tech bubble burst and in ‘87 and earlier downturns, people
fear dire consequences, but shortly thereafter, they've realized it
didn’t mean that, it just took time for the economy to return to a
stronger state, creating more certainty and therefore more attrac-
tive growth opportunities.

I imagine you noticed that there was a brief but significant wave
of companies instituting short term poison pills in the spring,
particularly in the depths of the market collapse. Do you think
they're simply throwing up defenses against opportunists?

Yes, but poison pills have never been well understood by those
who aren't constantly dealing with them. Poison pills are not really
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There was quite a bit of anti-M&A activism last year, before
things fell apart with COVID-19, with investors on both sides of
deals agitating for changes in the terms of transactions, par-
ticularly the shareholders of the target looking for more. Do
you think there will be any change in how activist shareholders
might look at M&A transactions?

It may be an old school view, but in the old days this was called
‘greenmail.” That whole activity has been reenergized and given
a certain amount of respect by referring to it as “activism.” Carl
Icahn is alive and well. Some activists acquired more clout by buy-
ing during March and April, as we just talked about. They can be
expected to use it and | think others will as well.

The activist market has changed significantly. That's something
that's very important for companies to pay very close attention to
because activists are not purely the greenmailer types of the Carl
lcahn mold, they now include many institutional investors who
align themselves with particular activists in particular situations.
They will be looking at M&A possibilities unless they see some
other short term change that they consider to be more important.

The agendas of institutional holders and arguably of some of the
activists have also changed. ESG is now something that is more
prominent and instead of saying “we have to sell the company,” it
can lead to saying “we need to replace the CEO,"” or “the board is
filled with people who've been there for 28 years, time to put in new
blood.” For example, they have a much different approach to the oil
and gas industry, which has been pretty hard hit by all of this, and
you now have environmental activism as opposed to M&A activism.
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It sounds as if you think the activist shareholders are not neces-
sarily going to agitate for more M&A but they will continue to
advocate for a broader range of things than they used to pursue.
Correct. | think institutional holders may also be moved to it by
an activist starting the process, but | don't think they're likely to
become aggressive pushers of deals.

One thing I didn't mention is institutional holders in the short term
are highly unlikely to push for some of the things that character-
ized activism before this, namely special dividends and stock
buybacks, because they're going to have seen in the crisis that
maintaining capital is not always a bad thing. There's undoubtedly
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some limit to how much they think is too much, but that's some-
thing that they’ll want to reassess.

What are you hearing from your former colleagues, both in-
vestment bankers and lawyers? Where do they think this is all
headed, or is it still all completely uncertain?

| think their views are pretty much the same as mine. | definitely
think M&A will come back at some point for sure, but it’s still too
early to tell. Worst of all, as you monitor U.S. public opinion for ex-
ample, you're constantly greeted with things that just simply don't
make any sense. So, it's very hard to predict.
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